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General Terms of Sale, Delivery and Service of Loibl Förderanlagen GmbH 

PART A: General Terms of Sale 
 

1. Applicability of General Terms, Prohibition of Assignment, Written Form, Choice of Law, 
Venue and Data Processing etc. 

 
1.1. Our deliveries, services and offers are made solely on the basis of these General Terms 
of Sale, Delivery and Service (hereinafter “General Terms”). The General Terms thus also apply to all 
future business relationships, even if they are not expressly agreed again. These General 
Terms are deemed as accepted at the latest upon receipt of the goods or service. 

 
We do not accept any opposing terms of the customer, or terms of the customer which 
deviate from our General Terms, unless we expressly agree to their applicability in writing. 
Our General Terms also apply if we make a delivery to the customer without reservation, 
even if we are aware of opposing or deviating terms of the customer. 

 
1.2. The Customer cannot assign any claims against us. 

 
1.3. Any agreements, contractually presupposed uses, assumption of procurement risks, 
guarantees or other assurances prior to or upon formation of the contract are only valid if 
they are made in writing. If the term "in writing" is used in these Conditions, this shall include 
communication via e-mail, fax or other electronic communication.  

 
Subsequent individual agreements with the customer made in the individual case 
(including ancillary agreements, amendments and modifications) take precedence over 
these General Terms in each case. The written agreement or our written confirmation is 
authoritative for the content of such agreements. 

 
1.4. Legally relevant declarations and notifications to be served to us by the customer 
after formation of the contract (e.g. setting of grace periods, notifications of defects, 
rescission or reduction declarations) must be made in written form in order to be valid. 

 
1.5. We have not made any additional agreements or verbal undertakings, in particular 
regarding contractually presupposed uses, the assumption of procurement risks, 
guarantees or other assurances. The persons acting on our behalf are not authorized to 
make verbal modifications of the pre-formulated contractual wording, verbal 
amendments or verbal assurances which exceed the content of the written contract. 

 

1.6. This Contract is subject to substantive German law under exclusion of the Vienna UN 
Convention of 11 April 1980 on Contracts for the International Sale of Goods (CISG) and 
of the German conflict of laws principles. The prerequisites and effects of the retention of 
title are subject to the laws of the country where the goods are stored to the extent the 
choice of German law is invalid. 
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1.7. The place of performance for obligations of the customer and for our obligations is 
the seat of our company. 

 
1.8. Straubing is the sole – including international – venue for all current and future claims 
under the business relationship, safe that we reserve the right to initiate court proceedings 
against the customer at the court competent for the customer's registered office. . This 
venue also applies if the customer does not have a place of general jurisdiction in 
Germany, transfers his residence or usual abode from Germany after formation of the 
contract or if his place of residence or his usual abode is not known at the time the lawsuit 
is filed. 

 
1.9. If one of the terms of this contract, including these General Terms, is or becomes 
invalid or unenforceable, the remaining terms are not affected. Instead of the invalid or 
unenforceable term, such valid and enforceable term shall apply which most closely 
resembles the invalid or unenforceable term with regard to its content and purpose. This 
also applies to any gaps. 

 
1.10. We process and use the personal data of the customer solely for purposes of 
processing the contract, customer service, market and opinion research and our own 
advertising. Thus, the customer agrees that its data is electronically stored, processed and 
used by us for our business purposes. The customer further agrees that this data is 
forwarded to the required extent to third parties which grant us loans or which insure our 
claims against the customer. 

 
2. Offer, Scope of Delivery and/or Service, Sub-Contractors, Delivery to Us by Our 
Suppliers, Time of Delivery or Service, Transfer of Risk and Return Shipments 

 
2.1. Any of our offers are non-binding and may be revoked or changed, as long as they 
have not been confirmed in writing by us in the form of an order confirmation. Orders will 
be confirmed by us in writing or, if no order confirmation was sent to the customer, by 
making the delivery or beginning the services on compliance with the customer's order 
without any reservation.  

 
The customer is bound to its offer (order) for a period of 4 weeks as from the day on which 
we receive its order. 

 
2.2. Documents such as e.g. estimates, drawings, illustrations, measurements, weights or 
other specifications are only binding if expressly agreed in writing. Apart from that, Section 
8 applies. 

 
2.3. We may use sub-contractors. 

 
2.4. If and to the extent the intended purpose or the fitness for use are not affected, the 
value is retained or increased and the modifications are reasonably acceptable to the 



06/2022 

3/16 

Loibl Förderanlagen GmbH  Registry Court: Straubing, HRB‐No: 10102  Tax Office Straubing  HypoVereinsbank Straubing 

Arberstraße 40  Seat of the Company: Straubing  Tax No: 162/131/60102  Bank Account No: 6710268388 

94315 Straubing | Germany  

Phone: +49 9421 9256 0 

Managing Director: Karl Zeitler, Richard Stoiber,   
Arnd Benninghoff 

VAT‐ID No: DE 161897674  Bank Code: 74220075 

Swift (BIC): HYVEDEMM452 

www.loibl‐group.com      IBAN: DE 10 7422 0075 6710268388 
s 

customer, we may change the subject of our delivery or service as compared to the 
sample, the offer or the contractual description in order to improve our delivery or service 
for the purpose of manufacturing or technical progress or because the former is caused 
by customary variations in weight, amounts, measurements, material composition, 
material construction, structure, surface and color or by the nature of the used materials. 

 
2.5. Partial deliveries/partial services are permitted in reasonable scope and may be 
invoiced separately, provided that the interests of the customer are preserved, in 
particular provided that the scope of delivery/service is not changed and that a partial 
delivery/service in intervals is reasonably acceptable to the customer in consideration of 
the type of contractual goods/services and their typical use. 

 
2.6. The delivery/service period commences upon dispatch of the order confirmation, in 
case of an offer by us upon the time this offer is accepted, however, not prior to full 
clarification of all details of execution. Adherence to the delivery/service period requires 
the fulfillment of all contractual obligations of the customer. The agreed delivery/service 
period is extended by the period during which the customer is in default with its obligations 
under this contract or under another contract under the ongoing business relationship. 
Our rights due to the customer`s default remain unaffected. 

 

2.7. We are not liable for an impossibility of delivery/service or for delays in delivery/service 
to the extent the former are caused by force majeure or other events which could not be 
foreseen at the time the contract was made (e.g. interruption of operations of any kind, 
difficulties in procuring the materials or energy, transport delays, strikes, lawful lock-outs, 
lack of workforce, energy or raw materials, difficulties in obtaining required governmental 
permits, war or similar situations and related sanctions/embargoes, measures by authorities 
or failure of our supplier to deliver to us or incorrect or late delivery to us by our supplier), 
and which are not attributable to us. The same also applies to already known, foreseeable 
or unforeseeable, as well as still changing circumstances that are directly or indirectly 
attributable to the spread of the Covid-19 virus (or any other virus) or the Ukraine-Russia conflict 
and any other similar conflict. Such circumstances may include, for example: delivery bans 
due to sanctions, border closures, material shortages, personnel shortages, export restrictions, 
travel restrictions, plant closures, plant restrictions or plant interruptions or limited availability of 
logistics. Delivery dates are subject to the proviso that neither we, nor our subcontractors or 
upstream suppliers in the supply chain are prevented from performing as a result of the 
aforementioned circumstances. To the extent such events materially complicate or render 
impossible the delivery or service and the obstruction is not merely temporary, we may 
rescind the contract. In case of temporary obstructions, the delivery or service periods 
extend or the delivery or service dates are postponed by the period of the obstruction 
plus a reasonable start-up period. To the extent acceptance of the delivery/service is not 
reasonably acceptable to the customer as a result of the delay, it may rescind the contract 
by notifying us hereof in writing immediately. 

 
2.8. In case of a delay in delivery/service, the customer may only rescind the contract 
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after fruitless expiration of a reasonable grace period of at least 14 calendar days to be set 
by the customer in writing, unless a grace period is not required by law; any such rescission 
is only possible if we have not notified the customer that the contractual product is ready 
for shipment by such time. This applies mutatis mutandis in case of a partial delay or partial 
impossibility. 

 
2.9. The risk (transport and payment risk) passes to the customer upon handover of the 
contractual product to the customer, shipping company, freight forwarder or other person 
designated to carry out the shipment, regardless of whether the means of transport used 
are ours or a third party`s. This also applies in case we pay for the delivery. If the dispatch 
is delayed due to circumstances attributable to the customer, the risk passes to the 
customer as from the day on which we are ready to dispatch; however, upon request and 
at the expense of the customer, we are obligated to take out the insurance policies 
requested by the customer. 

 
2.10. If (i) the goods or the contractual product is not collected by the customer by the 
agreed date, (ii) the dispatch is postponed upon request of the customer, (iii) the set-up 
and installation is postponed upon request of the customer or (iv) the customer fails to 
collect the goods or contractual product after notification of readiness and a reminder, 
then the customer will be charged with the costs incurred due to storage and financing, 
however, at least 0.5% of the invoice amount of the affected deliveries and services for 
each commenced month of delayed acceptance, however limited to a total of 5%, 
unless the customer proves lower costs. These costs will be charged to the customer as from 
(i) midnight of the agreed date, (ii) notification of readiness to dispatch or (iii) receipt of 
the reminder. We expressly reserve the right to assert higher damages. 
 

We may, however, otherwise dispose of the delivery item after setting and fruitless 
expiration of a reasonable grace period, and deliver another delivery item to the 
customer upon after a reasonably extended delivery period. 

 
The preceding terms apply mutatis mutandis in case of supplementary or follow-up orders 
which cause a delivery delay of the delivery item. 

 
If we rescind the contract due to a delay in accepting the goods or payment default or 
due to other reasons attributable to the customer, we may in our discretion demand 
damage compensation because of non-performance; this does not affect our other 
rights. In this case, we may assert 25% of the net value of the delivery/service as liquidated 
damages; this does not affect the possibility to assert actual higher damages. The 
customer may prove that (i) we did not incur any damages at all, or (ii) the damages 
incurred are substantially lower than the preceding liquidated damages. 

 
2.11. Notwithstanding the customer`s rights under Section 5, delivered items and rendered 
services must be accepted by the customer even if they immaterially deviate from the 
agreed quality or if their fitness for use is immaterially impaired. 
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2.12. To the extent we procure goods or services which we use to fulfill our contractual 
obligations vis-a-vis our customers, we undertake entry inspections or other checks only in 
our own interest and according to our own needs. 

 

3. Prices and Payment Terms 
 
3.1. The prices are stated in Euro and unless agreed otherwise, apply ex works/warehouse 
and exclude loading, packaging and insurance. The prices are net prices payable plus 
VAT in the respective statutory amount. Upon request, we insure the transport of the goods 
on behalf and for the account of the customer. 

 
3.2. If one or more factors, such as logistic costs, energy costs and/or costs for raw or 
primary materials and/or auxiliary and operating materials and/or the costs for 
procurement of the delivery item (if sourced from a sub-supplier or pre-supplier), increases 
in the period from formation of the contract to the delivery date, we may adjust the prices 
by the amount by which the procurement or manufacturing costs of the delivery item 
have increased. However, such adjustment will take into account costs listed in clause 1 
which have decreased during the period set forth in clause 1, and reduce any adjustment 
accordingly. In case of a price increase, upon the customer's request, we will demonstrate 
cost increases and decreases pursuant to their type and amount.  

 
3.3. Rebates or other discounts only apply if all contracts between the customer and us 
pending or partially open at the time the contract is formed are properly performed. We 
do not grant early payment discounts. 

 
3.4. Cheques or bills of exchange are only accepted upon agreement and always subject 
to actual payment. Costs are always borne by the customer and payable immediately. 

 
3.5. Our representatives or other employees are not authorized to accept payments or 
other dispositions without written collection authority. 

 
3.6. Subject to Section 3.7, the withholding of payments or the set-off with counterclaims 
of the customer is not permitted, unless the counterclaim (a) is undisputed, (b) is subject 
to a final decision of a competent court, (c) in the event of offsetting, is synallagmatic 
(i.e., interdependence of performance and consideration in a reciprocal contract) to our 
claim against which the customer offsets or (d) in the event of a retention, is based on the 
same contractual relationship as our claim against which the customer asserts its right. 

 
3.7. Subject to justified complaints about defects, the agreed price is payable within 21 
days after delivery. In case of justified complaints about defects, payments of the 
customer may be withheld to an extent reasonable in light of the defects. In case of an 
unjustified complaint about defects, we may demand reimbursement of the costs 
incurred by us from the customer. 
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3.8. In case of default, we may claim statutory interest and the liquidated default 
damages. We reserve the right to assert further damages in case of default. 

In case of default, all our other claims vis-à-vis the customer based on other deliveries and 
services are payable immediately regardless of payment or deferment agreements, if 
any. 

 
3.9. In case our claim to consideration is threatened because of lack of solvency of the 
customer, the customer's financial situation deteriorates considerably or the customer is in 
default with payment we may request payment of the purchase price prior to delivering 
the goods, regardless of the payment arrangements set forth in the contract. If the 
customer does not comply with this request or fails to provide security via third parties, we 
may rescind the contract after setting a reasonable period of time which has expired , 
reserving damage compensation claims. We are not obliged to accept securities or 
advance payments if there is reason to believe that such payments or securities of the 
customer can be challenged in the event of the customer's insolvency or similar 
proceedings. 

 
4. Retention of Title 

 
4.1. We reserve the title to the delivery item (reserved goods) until all claims (including all 
balance claims from current account and refinancing or promissory notes, if any), which 
we have against the customer currently or in the future on any legal basis whatsoever, are 
fully paid. 

 
Payments made against receipt of a promissory note of the customer issued by us are only 
deemed as payment when the bill of exchange is honored by the drawee and we are 
thus released from liability for the bill of exchange. 

 
Neither the inclusion of individual claims into a current invoice nor the balancing and its 
recognition affect the retention of title. 

 
The customer shall treat the reserved goods with care; in particular, it shall reasonably and 
sufficiently insure such goods at replacement value against damage from fire, water and 
theft at its own expense. If maintenance and inspection works are required the customer 
shall regularly carry out such works at its own expense. Any damage to or destruction of 
the goods must be notified to the customer immediately. 

 
4.2. Any processing or treatment of the reserved goods is made on behalf of us as 
manufacturer within the meaning of Section 950 of the German Civil Code (BGB) without 
obligating us. The processed and treated goods are deemed as reserved goods within 
the meaning of Section 4.1. In case the customer processes, combines or mixes the 
reserved goods with other goods which are not our property, co-ownership in the new item 
vests in us pro rata to the ratio between the invoice amount of the reserved goods and 
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the invoice amounts of the other used goods. 
 
If our ownership expires due to processing, combination or mixing, the customer hereby 
transfers to us the ownership rights in the new stock and the item vested in the customer, 
in the amount of the invoice amount of the reserved goods. 

The customer shall keep the (joint) property safe for us at no charge. Our joint property 
rights are deemed as reserved goods within the meaning of Section 4.1. 

 
4.3. The customer may only sell the reserved goods within the ordinary course of business 
on customary commercial terms and for as long as it is not in default, provided that the 
receivables from the resale are assigned to us pursuant to Sections 4.4 to 4.6. The customer 
is not authorized to make any other dispositions regarding the reserved goods. 

 
4.4. The claims regarding the reserved goods (including all balance claims under a current 
account) arising from the resale or another legal reason (e.g. insurance, tort) are hereby 
fully assigned to us by the customer. They serve to secure our claims in the same scope as 
the reserved goods pursuant to Section 4.1. If the reserved goods are sold by the customer 
along with other goods not sold by us, the claim from the resale is assigned to us pro rata 
to the ratio between the invoice amount of the reserved goods and the invoice amounts 
of the other used goods. In case goods co-owned by us pursuant to Section 4.2 are sold, 
a share corresponding to our co-ownership is assigned to us. If the reserved goods are 
used by the customer to fulfill a works agreement, the claim under the works agreement is 
assigned to us in advance in the same scope. We hereby accept the aforementioned 
assignments. 

 
4.5. The customer may collect claims arising from the resale. This collection authority 
expires if revoked by us. We will only use our revocation right if we become aware of 
circumstances which lead to a material deterioration of the customer`s financial situation 
endangering our payment claim, in particular in case of payment default, non-payment 
of bills of exchange or cheques, or application for the opening of insolvency proceedings. 

 
Upon our request, the customer shall immediately inform its customers about the 
assignment to us, and provide us with the documents required for collection. 

 
4.6. If contractual terms of the third party debtor with the customer contain a valid 
limitation of the right to assign claims or if the third party subjects the assignment to its 
consent, we must be informed hereof in writing immediately. In this case, we are hereby 
irrevocably authorized pursuant to the preceding Section 4.5 to collect the claim to which 
we are entitled, on behalf and for the account of the customer. The customer hereby also 
irrevocably instructs the third party debtor to make payment to us. 

 
The customer shall inform us immediately in case of an attachment or other impairment 
by third parties. The customer bears all costs which must be borne in order to annul the 
attachment or return the reserved goods, unless these costs are reimbursed by third 
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parties. 
 

If the sustainably realizable value of the collateral provided to us exceeds our claims by a 
total of more than 20%, we are obligated to release collateral to such extent and in our 
discretion, if so requested by the customer or a third party adversely affected by our over- 
collateralization. 

 
4.7. In case the customer breaches duties, in particular in case of payment default, we 
may rescind the contract adhering to the statutory provisions; we reserve other damage 
compensation claims. In this case, the customer is obligated to surrender the goods and 
to assign rights of surrender. We may enter the premises of the customer for purposes of 
recovering the reserved goods. This also applies if other circumstances arise which infer a 
material deterioration of the customer`s financial situation and which seriously endanger 
our payment claim. 

 

5. Material and Title Defects 
 
5.1. Documents and/or information regarding the delivery item or service, its intended use 
(e.g. drawings, illustrations, measures, weights, utility values and other performance data) 
constitute only descriptions or labels, rather than guarantees, warranted properties, 
contractually presupposed uses or similar and are to be considered as approximate, 
regardless of whether they were expressly agreed in writing or not.  Insofar as a description 
or specification of the goods given by us is regarded as an express or tacit agreement as 
to quality within the meaning of the law, this description or specification shall exclude 
other, in particular more extensive requirements as to the quality of the goods, even if 
these requirements correspond to the objective requirements of the goods. 

 
Our drivers or third party drivers are not authorized to receive complaints about defects. 

 
Complaints about defects after processing or treatment are excluded in any case to the 
extent the defect was identifiable in the delivery state during inspection. 

 
5.2. The customer shall thoroughly inspect the delivery item/service immediately after its 
receipt while it is in its delivery state, or upon collection and notify us of any complaints in 
writing immediately, at the latest within one week after receipt of the delivery item. If the 
notification period is not observed, the assertion of warranty claims and claims for defects 
is excluded and the delivery or service is deemed approved. If such a defect becomes 
apparent later (hidden defect), the customer shall inform us hereof immediately after 
discovery of the hidden defect; otherwise, the preceding clause 2 shall apply mutatis 
mutandis. The timely dispatch by the customer suffices to meet the notification period. 
The defective items shall be kept available for inspection by us in the state in which they 
are at the time the defects are discovered. Surplus / short weights / deliveries within 
customary limits do not entitle the customer to complaints or reductions of the price. 
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5.3. Claims for material defects become time-barred after 12 months if the relate to newly 
manufactured items or works. This does not apply to the extent the law prescribes longer 
limitation periods pursuant to Section 438 para. 1 no. 2 (Buildings and items for buildings), 
Section 445b para. 1. (right of recourse) and Section 634 a para. 1 no. 2 (construction 
defects) of the German Civil Code. Sec 445a, 445b para. 2 shall apply with the proviso 
that the limitation period for claims against us under Sections 437, 445a para. 1 on account 
of a defect in a newly manufactured item sold shall commence at the earliest two months 
after the time at which the customer has satisfied the claims of its purchaser, but no later 
than five years after the time at which we have delivered the item to the customer. In 
case of delivery of used goods, all claims for material defects are excluded, subject to 
statutory law and other agreements. The reduced limitation period and the exclusion of 
liability do not apply in cases of willful or grossly negligent injury to life, body or health, willful 
or grossly negligent breaches of duty by us, in case of fraudulent concealment of a 
defect, in case of an applicable quality guarantee or in case of claims based on the 
German Product Liability Act or in the event of any other case listed under Section 6.2. The 
statutory provisions regarding the commencement, expiration, suspension and re-start of 
the limitation periods remain unaffected unless agreed otherwise. 

 
During supplementary performance, the expiration of the warranty period is suspended. 
The carrying out of warranty works does not result in an extension of the warranty above 
and beyond that, unless there are additional special circumstances which lead to a re-
start of the limitation period. Even a precautionary exchange of machine parts is generally 
only undertaken to remove notified defects, and without other recognition of the warranty 
claim within the meaning of Section 212 para. 1 no. 1 of the German Civil Code. 

 
5.4. In case of material defects, we must first be granted the opportunity to provide 
supplementary performance within a reasonable grace period, by at our discretion 
(subject to Section 478 of the German Civil Code) either removing the defect or delivering 
a non- defective item. In the latter case, the customer shall return the defective item 
pursuant to the statutory provisions upon our request. If (i) supplementary performance 
fails or (ii) we finally and seriously refuse supplementary performance or (iii) we may refuse 
supplementary performance pursuant to Section 439 para. 3 of the German Civil Code or 
(iv) supplementary performance is not reasonably acceptable to the customer or (v) there 
is a case of Section 323 para. 2 of the German Civil Code, the customer may rescind the 
contract or reduce consideration; damage compensation claims pursuant to Section 6 
remain unaffected. 

 
The customer shall grant us the required time and opportunity to carry out all repairs and 
replacement deliveries which appear necessary to us in our reasonable discretion; 
otherwise, we are released from the liability for defects. 

 
The customer may only remove the defect itself or have it removed by third parties and 
request reimbursement of the necessary expenses from us if (i) there is an urgent case of 
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danger, operational security or to defend against unreasonably large damages, which must 
be notified to us immediately, or (ii) we are in default regarding the removal of a defect. 

 

Subject to Section 478 of the German Civil Code, claims for defects do not exist in case of 
merely immaterial deviations from the agreed quality, in case of merely immaterial 
impairments of fitness for use, in case of natural wear and tear or damages which arise 
after transfer of risk as a result of incorrect or negligent treatment and/or storage, 
excessive use, inappropriate operating materials, defective works or special external 
influences which are not presupposed by the contract. If the customer or third parties 
incorrectly undertake modifications or repair works, the latter and the resulting 
consequences also do not give rise to claims for defects. 

 
EC conformity declarations, manufacturer declarations or other declarations made in this 
context and provided documents lose their validity if the products are modified without 
our approval and/or if safety features are modified or disabled. 

 
5.5. Recourse rights of the customer against us pursuant to Section 478 of the German Civil 
Code (Recourse of tradesmen) only arise insofar as the customer did not enter into any 
agreements exceeding the statutory claims for defects with its customers. Section 5.7 
below applies mutatis mutandis to the scope of the recourse right of the customer against 
us pursuant to Section 478 para. 2 of the German Civil Code. 

 
5.6. Claims of the customer due to expenses required for purposes of supplementary 
performance, in particular costs of transport, travel, works and materials, are excluded to 
the extent the expenses increase because the delivery item has subsequently been taken 
to a location other than the customer`s establishment, unless such relocation is in line with 
its intended use. 

 
5.7. Costs for the disassembly of defective deliveries and the fitting of replacement 
deliveries are not assumed by us unless (i) they constitute recourse rights of the customer 
against us pursuant to Section 478 of the German Civil Code, (ii) we are liable pursuant to 
Section 6 or 
(iii) we were originally obligated to carry out the fitting. 

 
5.8. Complaints about partial deliveries do not entitle the customer to refuse the remaining 
deliveries unless the customer no longer has an interest in the latter due to the defects of 
the partial deliveries. 

 
5.9. We do not assume any liability for claims for defects based on the conformity of the 
delivery item outside of the territory of the Federal Republic of Germany to laws which are 
more stringent than the German laws. 

 
5.10. In case of title defects, the terms in Sections 5.1 to 5.10 apply mutatis mutandis. 
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6. Claims of the Customer in Case of Delays of Delivery/Service, Impossibility and other 
Breaches of Duty as well as Limitation of Liability 

 

6.1. Any liability due to delay of the delivery or service, impossibility of the delivery or 
service or due to other legal reasons, in particular because of breach of duties under the 
contractual relationship or in tort are excluded unless otherwise specified in Sections 6.2 to 
6.8.  
 
6.2. The preceding exclusion of liability does not apply 

 
a) in cases of willful intent or gross negligence, 

 
b) for damages from injury to life, body or health based on a negligent breach of duty 
by us or on a willful or negligent breach of duty of our statutory representative or one 
of our vicarious agents, 

 
c) for claims pursuant to the German Product Liability Act, 

 
d) to the extent a more stringent liability is contractually agreed or can be inferred from 

the other content of the contractual relationship, in particular from the assumption of 
a guarantee or a procurement risk. 

 
e) because of the breach of material contractual duties attributable to us. 

 
The liability for breach of material contractual duties is, however, limited to the typical, 
foreseeable, direct damages unless there is a case of willfulness or gross negligence or 
liability is constituted due to the negligent or willful injury to life, body or health. Material 
contractual duties are duties the fulfillment of which is a condition precedent for the proper 
execution of the contract and on fulfillment of which the customer may generally rely; this 
includes in particular the obligation to deliver/provide services and installation on time, 
the absence of defects which impair the functionality or fitness for use of the contractual 
product more than just immaterially, as well as consulting, protection and care obligations 
which are intended to enable the customer to use the delivery/service in accordance 
with the contract or which are intended to protect life and limb of employees of the 
customer or the protection of the latter`s property from material damages. If material 
contractual duties are breached on the basis of slight negligence, the liability is limited to 
typical foreseeable damages.  

 
In case of liability for simple negligence, even if the breach of duty is a breach of a 
material contractual obligation, our compensation obligation for material damages and 
resulting additional financial damages per damage case is limited as follows, unless a 
different value is explicitly agreed between Loibl and its customer:  
 
EUR 50,000 for each case caused by spare parts; 
EUR 100,000  for each case caused by maintenance - , installation -, commissioning or 
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repair services; 
EUR 500,000  for each case caused by the delivery or installation of whole conveying 
systems; 
EUR 100,000  in any other cases.  

The preceding terms do not entail a change of the statutory burden of proof to the 
detriment of the customer. 

 
6.3. The preceding exclusion of liability and the preceding limitation of liability equally 
apply to our corporate bodies, statutory representatives, employees and other vicarious 
agents. 

 
6.4. To the extent the customer is entitled to damage compensation to the preceding 
Sections 6.1 to 6.3, these claims become time-barred upon expiration of the limitation 
periods applicable to claims for defects pursuant to Section 5.3 above. Damage 
compensation claims under the German Product Liability Act are subject to the statutory 
limitation rules. 

 
6.5. The customer may not request damage compensation in lieu of performance if our 
breach of duty is immaterial. 

 
6.6. To the extent we provide technical information or act in advisory capacity, and such 
information or advice is not part of the contractually agreed scope of services owed by 
us, such information/advice is provided free of charge and under exclusion of any liability, 
unless there is gross negligence or willful intent. 

 

7. Know-how, Industrial Property Right and Confidentiality 
 
7.1. Models, matrices, templates, patterns, tools, drawings, marks, other coloring agents 
and cost estimates as well as confidential information (hereinafter “Know-How”) which is provided to 
the customer by us or which were paid by us in full or pro rata may only be made 
accessible to third parties upon our express prior written consent. Also, the customer may 
not use the Know-How in order to manufacture products itself or render its own 
deliveries/services without our prior written consent. 

 
7.2. We remain the holders of the industrial property rights, in particular of patents, marks, 
constructions, works, manufacturing processes including all technical documents and 
information as well as all business and trade secrets and the Know-How set forth in Section 
8.1 which were provided in connection with the negotiation and/or performance of the 
respective contract. 

 
7.3. The customer all keep all received illustrations, plans, drawings, authorizations, 
operation instructions, product descriptions and other documents and information 
(hereinafter “Information”) strictly confidential, unless they are or become publicly known. We 
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reserve all pertinent property rights and copyrights. This Information may only be disclosed 
to third parties upon our prior express consent. This confidentiality obligation also applies 
after fulfillment of the respective delivery contract for a period of five years as from 
termination/expiration of the respective contract. 

 
7.4. The customer bears the sole responsibility for ensuring that the performance of its order 
does not infringe third party rights, patents, utility models, trademarks, trade dresses and 
other copyrights vis-à-vis third parties. 
 

7.5. Know-How and Information which the customer received from us shall be returned to 
us at the customer`s expense after performance of the contracts or in case a contract is 
not formed, and if this is not possible, such Know-How and Information must be deleted 
and/or destroyed. 

 

8. Resale and Export Restrictions 
 
The customer undertakes to refrain from (i) transactions with persons, organizations or 
institutions that are on a sanctions list according to EC regulations or US export regulations, 
(ii) transactions with embargoed states that are prohibited under EU law or US law, (iii) 
transactions for which the required export licence is not available and (iv) transactions 
that could take place in connection with ABC weapons, military end use. To the extent 
that compliance with US Export Law is required, this shall not apply if the customer is 
prohibited by mandatory EU law from complying with such US Export Law. 
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PART B: SPECIAL TERMS FOR INSTALLATION, ASSEMBLY AND MAINTENANCE WORK 

 
1. Applicability of Special Terms  
 
The following provisions shall apply in addition to the provisions in Part A for services which 
are installation, assembly, repair and maintenance work which we perform at the 
customer's premises or at another location ("Services").   

 
2. Obligations of the customer to cooperate 
 
2.1. The customer shall ensure in due time and at its own expense that (i) we are granted 
sufficient access to the construction site, plant, premises, areas, etc., which must be used 
for the performance of our Services ("Place of Performance") and that usable access routes 
are available, which must be used for the performance of the Services; (ii) any preceding 
or parallel work at the Place of Performance has already been completed at the time of 
the performance of our Services or does not hinder the performance of our Services; (iii) 
operating power, water and heating, including the necessary connections, are available 
and in working order up to the point of use; (iv) protective clothing and protective devices 
which are necessary due to special circumstances at the assembly site and which are not 
customary for us in the industry are available; (v) all applicable safety regulations at the 
Place of Performance are complied with and appropriate safety precautions are taken; 
and (vi) all permits required for the performance of the Services at the Place of 
Performance are available. 

 
2.2. In due time prior to commencement of the installation works, the customer shall 
provide to us without request the necessary information about the location of hidden 
electricity, gas and water lines and similar facilities, as well as the required structural 
information. 

 
2.3. If the performance including the commissioning is delayed due to the customer's 
failure to comply with his obligations to cooperate, he shall, in addition to the provisions set 
out in PART A Section 2.11., bear the costs for waiting time and further necessary travel of 
the assembly personnel to a reasonable extent, without prejudice to further claims. In the 
event that the agreement made does not contain any provisions on invoicing for 
installation and assembly, the following shall apply:  
 
The customer shall compensate us at the usual rates for working hours and surcharges for 
overtime, night work, work on Sundays and public holidays, for work under difficult 
circumstances as well as for planning and supervision. Preparation, travel and running 
times as well as feedback shall be invoiced according to actual expenditure. The same 
applies to travel expenses, costs for transport of tools and personal luggage as well as 
allowances for working hours, rest days and public holidays. 
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3. Compensation  
 
Services not expressly included in the order confirmation and additional expenses, travel 
costs or additional Services requested by the customer are not included in the 
remuneration (unless otherwise agreed) and will be charged at the hourly rates applicable 
at our company. 
 
4. Acceptance   
 
4.1. If acceptance has been agreed for the performance or is required by law, the 
customer shall carry out this acceptance within the period stipulated in the contract and, 
if no time has been agreed, within a reasonable period stipulated by us. 
 
4.2. Unless otherwise agreed, each party shall bear its own costs for acceptance. The 
customer shall inform us of the date on which the customer will carry out the acceptance 
and we shall have the right to attend the acceptance. We may request written 
confirmation from the customer that acceptance has taken place. The confirmation may 
not be refused or delayed by the customer. Notwithstanding our obligation to remedy 
minor defects, the customer may only refuse acceptance of the performance if the 
inspection reveals that there is a significant defect. 
 
4.3. The Services shall be deemed to have been accepted if, despite our declaration 
that the Services are ready for acceptance, (i) the customer has not carried out the 
acceptance even after the expiry of a deadline reasonably set by us; (ii) the customer has 
refused acceptance without a defect in the installation to be taken into account justifying 
such refusal; or (iii) the Services have been put into operation and operated for 2 weeks.   
 
4.4. In the event that acceptance of the performance is refused by the customer, the 
customer shall notify us in writing of the reasons for the refusal and the defect and we shall 
remedy the defect and have the right to demand that the test be repeated. The customer 
shall give us at least three opportunities to remedy the defect.   
 
5.  Transfer of Risk 
 
If parts, components or materials are shipped to the customer within the scope of the 
Services, the transfer of risk shall be governed by Part A Section 2.10. Otherwise, the 
transfer of risk shall take place upon completion of the Services. Acceptance shall not be 
decisive for the transfer of risk.  
 
6. Limitation Period 
 

If acceptance has been agreed or is required by law, the limitation period shall 
commence upon acceptance, otherwise upon completion of the Services. 
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7. Termination   
 

7.1. If the customer has a right of termination and terminates the contract without good 
cause, it shall be presumed that we are entitled to compensation in the amount of 10% of 
the agreed remuneration attributable to the part of the performance not yet rendered. 
 
7.2. We reserve the right to claim lower saved expenses as well as the right for the 
customer to prove that the saved expenses are actually significantly higher. 
 
7.3. The right of both parties to terminate for good cause remains unaffected. 

 

 

 


